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STATEMENT OF THE ISSUES

1) Did the District Court err when it denied Mr. Rose’s motion based on the
Doctrine of Res Judicata?



STATEMENT OF THE CASE

q1. On January 15, 2009 a default Judgment was entered which established a
child support obligation for Joshua Rose. On August 24, 2010 an Amended Judgment
was entered to establish medical support for a subsequent child born to the parties with a
Second Amended Judgment being entered on December 16, 2011 which established a
child support obligation for that same child. A Third Amended Judgment was entered

April 2, 2014 which established an updated child support obligation.

q2. On May 19, 2016 the Minot Regional Child Support Unit issued a Notice
of Intent to Withhold, Restrict, or Suspend License or Registration — Past-Due Support.
Mr. Rose filed a request for hearing on the Notice on June 30, 2016. A hearing was
subsequently held on September 9, 2016 with the court issuing its Order on October 7,
2016 which gave Mr. Rose until October 9, 2016 to enter into a payment plan or his
license would be suspended. Mr. Rose did not comply with the court’s order and
subsequently his license was suspended. On November 10, 2016 Mr. Rose filed a Motion
for an emergency hearing and Request for Relief and Updated Accounting. The court
granted Mr. Rose’s Motion and also stayed the October 9, 2016 order pending the
outcome of the emergency hearing. A hearing on Mr. Rose’s Request for Relief and
Updated Accounting was held on December 15, 2016 and an order was issued on
February 27, 2017 which denied Mr. Rose’s Request for Relief and Updated Accounting
as well as giving Mr. Rose until January 3, 2017 to enter into a payment plan for his
driver’s license and if he did not enter into a payment plan by that date his license would

be suspended. Mr. Rose did not comply with the court’s order and his license was



suspended. Mr. Rose attempted to appeal the February 27, 2017 order by filing a Notice
of Appeal on June 7, 2017. Upon a motion by the Minot Regional Child Support Unit the
appeal was dismissed as the Notice of Appeal had not been filed within 60 days of

service of the notice of entry of order.

3. On December 19, 2017 Mr. Rose filed a Motion to Reinstate Driver’s
License. The Minot Regional Child Support Unit filed its response on December 27,
2017. The court issued an order denying Mr. Rose’s motion on January 8, 2018. Mr. Rose

filed a Notice of Appeal on January 12, 2018.



STANDARD OF REVIEW

94.  This is a question of law and therefore the standard of review is de novo.



STATEMENT OF THE FACTS

5. Michelle Dworshak Rose n/k/a Michelle Alcaraz and Joshua Rose were
married and have three children together. The child support and medical support orders
for those children were addressed in a court case initiated by the Williston Regional Child
Support Unit. The parties subsequently divorced in a separate action which did not
address child support or medical support.

T6. Since the Third Amended Judgment was entered in this case Mr. Rose has
been ordered to pay child support of $836.00 each month. Mr. Rose made payments on
his obligation up until March 2016 at which time all payments ceased. Subsequently the
Minot Regional Child Support Unit initiated an action to suspend Mr. Rose’s driver’s
license, which he contested.

97. A hearing on the contest of the license suspension was held and the court
gave Mr. Rose time to enter into a payment plan and ordered that if he did not his license
would be suspended. Mr. Rose did not enter into a payment plan and his license was
suspended. Mr. Rose then filed a Request for Relief and Updated Accounting and a

Motion for an Emergency Hearing as well as having his license reinstated. The court

ordered that the original order suspending his license would be stayed pending the
outcome of the hearing. Mr. Rose believed that Ms. Alcaraz had committed fraud in order
to receive the child support and as such he should get a credit for the support he had paid
before the parties divorced. The court denied his request and ordered that he be given one
more chance to enter into a payment plan or have his license suspended. Mr. Rose did not

enter into a payment plan and subsequently Mr. Rose’s driver’s license was suspended.



Mr. Rose attempted to appeal that order, but his appeal was denied as he had not filed his
notice within the statutory time period.

8. Mr. Rose filed a new Motion to Reinstate Driver’s License which was
denied by the court based on the doctrine of Res Judicata as the issue of Mr. Rose’s

license suspension had been decided already and cannot be relitigated.



LAW AND ARGUMENT

A. Did the District Court err when it denied Mr. Rose’s motion based on the doctrine

of Res Judicata?

99.  Res judicata, or claim preclusion, prevents relitigation of claims that were

raised, or could have been raised, in prior actions between the same parties or their

privies Ungar v. N. Dakota State Univ., 2006 ND 185, 11, 721 N.W.2d 16, 20. The

issue of Mr. Rose’s driver’s license suspension was addressed in an order from the
District Court in 2017, Mr. Rose cannot attempt to relitigate the issue just because he
didn’t like the outcome or feels that he has come up with a new theory of the case. Res
judicata applies even if subsequent claims are based upon a different legal theory. Ungar

v. N. Dakota State Univ., 2006 ND 185, 4 11, 721 N.W.2d 16, 21. The District Court did

not err when it denied Mr. Rose’s motion based on the doctrine of Res Judicata.

B. Did the District Court inquire into Mr. Rose’s ability to pay?

910.  This is Mr. Rose’s first issue. It is the opinion of the State that there is no
basis for this to even be an issue as it is not part of the Order which is being appealed.
The State will address Mr. Rose’s issues should the Court not find that res judicata
prevents this appeal. To answer the question, you need to take a look at where the burden
lies when it comes to Mr. Rose’s delinquency: N.D.C.C §50-09-8.6. Suspension of
occupational, professional, recreational, motor vehicle operator, and vehicle licenses
and registrations for nonpayment of child support or failure to obey subpoena.

(6) In a contest under this section, the court must affirm the action of the

state agency to withhold, restrict, or suspend a license unless it finds that

the licensee’s delinquency or failure to comply with a subpoena, or an

existing payment plan was not willful. Upon a showing by the state

agency that the licensee has failed to comply with a subpoena, is listed on
the arrears registry, or is not in compliance with an existing payment plan
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between the licensee and the state agency under this section, the licensee
has the burden of proving that the delinquency or failure to comply was
not willful.

q11.  This portion of the Century code makes it clear that it is Mr. Rose’s

burden to prove that the delinquency of his child support payments was not willful. The

basis for the hearings was not civil contempt, as is the case in Turner v. Rogers, 564 U.S.
431,435,131 S. Ct. 2507, 180 L. Ed. 2d 452 (2011) but the contest of an administrative

license suspension. By doing an analysis of this case under Turner v Rogers Mr. Rose is

comparing apples and oranges in an attempt to shift the burden from himself to the court.
Mr. Rose must meet the burden himself and he cannot expect the court to do his work for
him. In it’s February 27, 2017(Doc ID# 112) order the District Court explicitly stated that
Mr. Rose had provided no proof that his failure to make child support payments was not
willful. Mr. Rose was given the chance to meet his burden through the testimony he
provided as well as the exhibits which were filed with, and received by, the District
Court. By bringing this motion, and subsequent appeal, Mr. Rose is attempting to get
another bite at the apple.

912. Mr. Rose’s reliance on Bearden v. Georgia, 461 U.S. 660, 103 S. Ct. 2064,

76 L. Ed. 2d 221 (1983) is misplaced as the basis for Bearden v Georgia is very different

than the case at hand. Bearden v Georgia is a criminal case where the defendant’s

probation was revoked due to his failure to pay fines and the defendant was incarcerated.
In this case Mr. Rose was never facing incarceration, only the suspension of his driver’s
license. To compare the two would be almost impossible as they are so different, therefor

an analysis of this case under Bearden v Georgia would similarly be inappropriate. Even
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if one were to attempt an analysis under Bearden v Georgia the ruling makes it clear that

it would not be favorable to Mr. Rose’s situation:

This distinction, based on the reasons for non-payment, is of critical
importance here. If the probationer has willfully refused to pay the fine or
restitution when he has the means to pay, the State is perfectly justified in
using imprisonment as a sanction to enforce collection. Bearden v.
Georgia, 461 U.S. 660, 668, 103 S. Ct. 2064, 2070, 76 L. Ed. 2d 221
(1983)

As stated previously Mr. Rose failed to meet the burden required of him to show that his
failure to pay child support was not willful.

913.  Mr. Rose cites to Bell v. Burson, 402 U.S. 535,91 S. Ct. 1586, 29 L. Ed.
2d 90 (1971) as the basis for his argument that he was not afforded his due process under

the law. Bell v Burson discusses Due Process in such that it cites to Goldberg v Kelly,

397 U.S. 254,90 S.Ct. 1011, 25 L. Ed. 2d 287 (1970) which lays out ‘The fundamental

requisite of due process of law is the opportunity to be heard.” Grannis v. Ordean, 234

U.S. 385, 394, 34 S.Ct. 779, 783, 58 L.Ed. 1363 (1914). The hearing must be ‘at a

meaningful time and in a meaningful manner.” Armstrong v. Manzo, 380 U.S. 545, 552,

85 S.Ct. 1187, 1191, 14 L.Ed.2d 62 (1965).” Goldberg v. Kelly, 397 U.S. 254, 267, 90 S.

Ct. 1011, 1020, 25 L. Ed. 2d 287 (1970). The administrative license suspension statute
allows for the opportunity to contest the suspension which Mr. Rose chose to avail
himself of. Mr. Rose was given the opportunity to be heard at a meaningful time and in a
meaningful manner through the hearings held on September 9, 2016 and December 15,
2016 regarding the suspension of his driver’s license where he testified and submitted
evidence to the District Court. Just because Mr. Rose does not agree with the outcome of

the proceedings does not mean that he was not afforded his due process under the law.
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C. Can Mr. Rose continue his career without a license?

f14.  While it may be true that Mr. Rose cannot legally work as a éoﬁﬁnercial
truck driver without a valid driver’s license that does not preclude him from finding
employment in any other industry.

915.  Mr. Rose would like the Court to believe that the sole reason for his
inability to pay his child support is because the Minot Regional Child Support Unit
suspended his driver’s license thus eliminating his ability to work as a commercial truck
driver. Mr. Rose has provided nothing to show that he has made any efforts to expand his
skill set or made any attempts find employment outside of the commercial trucking
industry or to work with the State on a payment plan. The inability to lawfully work in
~ one career field does not preclude one from seeking and ﬁnding any other employment.
Mr. Rose has done absolutely nothing to mitigate his circumstances and as such he is the
cause of his professed poverty, not the Minot Regional Child Support Unit or the District
Court. Additionally, as shown in the registrar of actions via a certified ledger (Doc ID#
97), Mr. Rose had not made a payment towards his child support obligation for nearly a
year prior to the suspension of his driver’s license. His claim that the only reason that he
has not been working is due to the suspension of his license is misleading as he was not
working long before then. Mr. Rose’s inability to find gainful employment lies squarely
on him and cannot be blamed on the State’s suspension of his driver’s license.

916.  Mr. Rose asserts that due to his license suspension that his child support

obligation should be based on unemployment wages. This issue was not before the
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District Court in the order which is currently being appealed and therefore is not before
the Court in this appeal. If Mr. Rose believes that his child support obligation is incorrect

then he needs to make a proper motion to the District Court regarding that issue.

CONCLUSION

917.  The issue of Joshua Rose’s driver’s license suspension by the Minot
Regional Child Support Unit was settled by court order on February 27, 2017 and as such
Joshua Rose’s Motion to Reinstate Driver’s License filed on December 18, 2017 was
properly denied by the District Court based on the doctrine of Res Judicata. The ruling of
the District Court should be affirmed.

DATED this 29" day of March, 2018.
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Special Assistant Attorney General
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